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*Of the District of Maine, sitting by designation.
LI PEZ, Circuit Judge. Defendant-Appellant José Castillo

appeal s fromthe district court's denial of his request for aFranks

hearing. See Franks v. Delaware, 438 U.S. 154, 155-56 (1978).

Castill o all eges and hopes to establish that the magi strate judge
reliedonanaffidavit that omtted facts nmaterial to a probabl e cause
determ nati on underlyi ng the i ssuance of a search warrant. D sagreeing
with that contention, we affirm
I
On May 25, 1999, Lawrence police officers applied for a
warrant to search the second fl oor apartment at 214 High Street in
Lawr ence, Massachusetts. Police detective Mark Ri vet supported t hat
applicationw th an affidavit describingthe foll ow ng events, which
al so occurred on May 25, 1999 (we summarize his description):
1) Lawrence police arrested Rafaella Rosario at her
resi dence, thefirst floor of 38 Exeter Street in Lawence. Rosario

wai ved her Mranda rights, see Mranda v. Arizona, 384 U. S. 436 (1966),

and si gned a Drug Enforcenent Adm ni stration consent to search form
Agents and officers seized one-half kilogramof a substance she
adm tted was cocai ne, and fifty grans of a substance whi ch she adm tted
was her oi n.

2) Rosariotoldthe agents and of fi cers t hat she was hol di ng
t he drugs for Ranon Al cantara. Rosario al so gave the officers ot her

| eads concerning drug dealersinthe area. Pertinently, she stated
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t hat she knewt hat approxi mately 125 grans of heroi n were bei ng st ored
inthe basenent of 214 Hi gh Street on a beam She al so stated t hat
Al cantara’ s resi dence, the second fl oor of 214 Hi gh Street, contai ned
triplethe amobunt of drugs seized at her residence. She stated that
Al cantaralivedinthis apartnent with an i ndividual she descri bed as
"I ndi an-1 ooki ng" and a man known to her as Daniel.! She al so sai d t hat
Al cantara was driving a green car.

3) Rosarioplacedacall to Al cantara to order 125 grans of
heroin. Agents and officers established surveillance at 214 Hi gh
Street, where they observed a green car in front of the building. They
t hen observed two nmen exit 214 Hi gh Street and enter the green vehicl e.
They appr oached t he green vehi cl e and asked t he nen for identification.
Onthe basis of Floridadrivers' |icenses, they wereidentifiedas Juan
Castillo and Fel i x Santana. The nentoldthe officers they were com ng
fromthe first floor apartnent, where they |lived. However, when both
men wer e brought to the door of thefirst floor apartnent, its tenant
said that he did not know them and that they were staying with
Al cantara on the second floor. The resident of the first floor
apartnment permtted the agents to search the comon basenent.

The af fi davit then descri bed what occurred as the officers

searched the basenent:

1 José Castillo, the appellant, used the aliases Richard
Lara and Dani el .
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[ Al gents and of fi cers found a cl ear pl asti c baggi e on t op of
a beamin the basenent. The baggi e cont ai ned a subst ance
t hat was consistent with the appearance of heroin. Wile
t he consent search of the basenment was bei ng conduct ed,
agent s and of ficers observed two H spani ¢ mal es run fromt he
second fl oor apartnent. Thereis only one apartnent onthe

second fl oor. Both nmen were apprehended and were
subsequently identified as Ranon Al cantara Ji m nez and
Richard Lara [an alias of José Castillo].?

Detective Rivet's affidavit concluded with his assertionthat there was
probabl e cause to believe that "thereis currently | ocated within 214
H gh Street, second fl oor, Law ence, Massachusetts, illegal controlled
subst ances "

There were a nunber of agents and officers at 214 High
Street. One of them Drug Enforcenent Admi ni stration Speci al Agent
Todd Prough, found the baggi e onthe beam Inanaffidavit submtted
inresponseto Castillo s notion for aFranks hearing, he statedthat
he did not have afield-test kit available totest the substanceinthe
baggi e, but told Rivet that it contained "a white powder with an
appear ance consi stent with that of heroin.” Prough stated that, after
he gave Rivet this information, he remai ned at 214 H gh Street until he
was relieved by Trooper Brian O Neil. He then went to the police
station to perform several tests related to the investigation,
including testing the baggi e to see whether it actually contai ned

heroin. When heleft for the stationto test the baggie, hewas told

by anot her officer that Detective Rivet was al ready en route to swear

2 Two other nen were al so apprehended at the scene: Felix
Sant ana and Juan Castillo, the men in the green car.
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out the applicationfor asearchwarrant. Atest at the police station
reveal ed that t he baggi e did not contain heroin. Proughreturnedto
214 High Street after receiving this information. By the tine he
arrived, Detective R vet and ot her offi cers had al nost conpleted their
search of the second fl oor apartnent pursuant to a warrant i ssued by a
magi strate on the basis of Rivet's affidavit. That search was execut ed
at 9:15 P. M

The next day, Drug Enforcenent Adm ni stration Speci al Agent
Gregg A. WI Il oughby statedin an affidavit i nsupport of acrim nal
conpl ai nt that whil e the baggi e onthe beamtested negative for the
presence of heroin and cocai ne, the subsequent search of the second
fl oor apartnent at 214 Hi gh Street reveal ed many substances that field
tested positive for heroin.

On July 1, 1999, the grand jury returned an indictnent
chargi ng Castill o and co-def endant Ranon Al cantara wi th conspiracy to
di stri bute and possess withintent to distribute heroin and cocai ne
(Count 1).3 On Cctober 12, 1999, Castillo filed a Modtion for Franks
Heari ng and to Suppress Evidence. The district court denied that
noti on on January 26, 2000. Castillo pleaded guilty to the conspiracy
count on April 10, 2000. On Novenber 20, 2000, the district court
i nposed a sentence of 70 nont hs of i npri sonnent. The Pl ea Agreenent

permtted Castilloto appeal the district court’s denial of his notion

8 The grand jury only indicted Alcantara for Count ||
(possession with intent to distribute heroin and cocaine).
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for aFranks hearing. Castillofiled a notice of appeal after judgnent
was entered on Novenber 29, 2000.
1.

Castill o argues that there is an inconsi stency between
Ri vet’s search warrant affidavit allegingthat the "baggie [foundin
t he basenent at 214 High Street] contained a substance that was
consi stent withthe appearance of heroin,” and WI | oughby’s cri m nal
conplaint affidavit filed the next day adm tting that the "white,
powdery substance . . . subsequently tested negative for the presence
of heroin and cocaine.”" Onthe basis of this allegedinconsistency, he
specul ates that "when appl i cati on was made for the search warrant, the
DEA and/ or Lawr ence Pol i ce knewt hat t he baggi e found on t he basenent
beamhad fi el dtested negative for heroin and cocaine.” Castillo al so
charges t hat the governnent shoul d have admttedinits affidavit that
"t he two H spani c mal es runni ng fromt he second fl oor apartnent did not
run until after police broke down the door to the apartnment."” He
claims that these two om ssions entitled himto aFranks heari ng at
whi ch he could try to denonstrate that, with ful |l disclosure, there was
no probabl e cause for the issuance of a warrant on May 25, 1999.

The Suprene Court has held that:

wher e t he def endant nakes a substantial prelimnary show ng

that a fal se statenent knowi ngly and intentionally, or with

reckl ess disregard for the truth, was included by the

affiant inthe warrant affidavit, andif the allegedly fal se

statenment i s necessary to the finding of probabl e cause, the

Fourth Amendnent requires that a hearing be held at the
def endant' s request.



Franks, 438 U. S. at 155-56. A material om ssion of i nformati on may

al sotrigger a Franks hearing. United States v. Hadfield, 918 F. 2d

987, 992 (1st Cir. 1990). Therefore, we consider whether Castillo has
made "a substantial prelimnary show ng" that the two om ssions he
identifies were "nade knowi ngly and i ntentionally" or "with reckl ess
di sregard for the truth" and whet her the om ssions were "necessary to
t he findi ng of probabl e cause. "% Franks, 438 U. S. at 155-56. "W
review the denial of [a Eranks] hearing for clear error.” United

States v. Gant, 218 F.3d 72, 76 (1st Cr. 2000) (citingUnited States

v. Owens, 167 F.3d 739, 747 (1st Cir. 1999)). Adistrict court’s
rulingisclearly erroneousonlyif "thereview ng court ontheentire
evidenceis left wwththe definite and firmconvictionthat a m stake

has been comm tted." Anderson v. City of Bessener, 470 U. S. 564, 573

(1985).
A. Intentional or Reckless Onm ssions
1. The Baggie
The governnent argues that Rivet's potentially m sl eading
characterization of the contents of the baggie resulted only from

Prough's inability to test the baggi e at the scene before R vet swore

4 We note an inportant difference between the "necessary"
i nquiries when the challenge is to the om ssion of an allegedly
mat eri al fact rather than to the inclusion of an allegedly false
mat eri al statement. Wth an omi ssion, the inquiry is whether its
inclusioninanaffidavit would have | ed to anegative finding by the
magi strate on probabl e cause. If a false statenent is in the
affidavit, theinquiryis whether its inclusionwas necessary for a
positive finding by the magi strate on probabl e cause.
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out his affidavit. Castillo di sagrees, argui ng that Detective Ri vet
knewt hat the substance he describedinthe affidavit as "consi stent
wi t h t he appear ance of heroi n" had t ested negative for the presence of
heroi n and cocai ne. Castill o does not believe that Prough "just didn't
get around to performing the field test until |late that evening"
because, he argues, "[Prough] knewthat a positive fieldtest would
clinch probabl e cause."” Castilloclains that this allegationcalls
i nto questionthe governnment's account of the tim ng of the negative
field test, entitling himto a hearing.

Castillo offers no evidence to support his specul ati on t hat
t he negative fieldtest had al ready been performed by Prough when Ri vet
prepared his affidavit. According to the governnment, "the
uncont roverted evi dence denonstrat es t hat Agent Prough remai ned at 214
H gh Street withthe baggie. . . until relieved by a state trooper; by
that time, he had | earned t hat Detective R vet was on his way to swear
out the affidavit. Agent Prough went from214 Hi gh Street tothe North
Andover police station (atrip of some 10-15 m nutes duration), where
thefieldtest was his |l ast task; then he returned to 214 Hi gh Street
i medi ately, arriving some 10 or 15 mnutes later, to findthe search
underway and nearly conplete.” Inthe face of this uncontroverted
evi dence, Castill o' s specul ati on about the timng of the testing of the
baggi e falls far short of the "substantial prelim nary show ng" of
intentional or reckless om ssion required by the Franks test.

2. The Flight



Castillo has al so failedto offer any evi dence that Detective
Rivet intentionally or recklessly failedto note that Castilloonly ran
fromthe apartment after the police broke down t he door. To the extent
t hat he asks us to drawthe inference of anintentional or reckl ess
oni ssion on the basis of the possible notive of Rivet to protect a
cl ose probabl e cause showi ng, we rej ect that i nference. As we indicate
bel ow, the incl usion of this apparently i nnocent om ssi on about all the
ci rcunst ances of the flight woul d not have threatened a findi ng of
pr obabl e cause. |ndeed, it woul d have strengt hened t he probabl e cause
showi ng. ®
B. Orissions Immterial to a Finding of Probable Cause
1. The Baggi e

Her e we assess "whet her, even had the onitted statenents been
included inthe affidavit, there was still probabl e cause toissuethe

warrant." United States v. Rumrmey, 867 F. 2d 714, 720 (1st Cir. 1989).

Acourt issuing a search warrant nust exam ne the "totality of the
circunmst ances" to determne whether "thereis afair probability that

contraband or evidence of acrinew ||l be foundin aparticular place.”

Illinois v. Gates, 462 U. S. 213, 238 (1983). Castillo argues that "the

5 Al t hough we coul d end our analysis with the intentional or
reckless inquiry, Castillo's suggestion that Rivet had a notive
to omt material facts from his affidavit because of the
cl oseness of the probabl e cause question connects the "state of
m nd" inquiry to the materiality inquiry. Therefore, for the
sake of conpleteness, we deem it appropriate to analyze the
materiality prong.
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only event or observationdirectly purportingtoinvolve drugs was the
di scovery of the baggieinthe basenent," and t hat t he magi strate judge
woul d have had no reason to find probabl e cause i f he had known t hat
the baggie tested negative for heroin. This assertion ignores
i nportant details provided by the informant Rosari o whi ch were soon
confirmed by the surveillance at 214 High Street. It also ignores
i ncul patory conduct by the suspects at the scene.®
Asreflectedin Rivet's affidavit, Rosariotoldagents that

t he drugs t hey found i n her apartnent were fromRanon Al cant ara, and
that he "lived wth a mal e known to her as Dani el and [ an] | ndi an-
| ooking male in the second fl oor apartnment at 214 Hi gh Street,
Law ence, Massachusetts and that all three nmen dealt drugs.” She al so
tol d agents that Al cantara drove a green car, and t hat he woul d be
recei ving 1, 000 grams of heroinfromtwo persons who had cone from
M am t he previous night. Wile sone officers watched Rosari o pl ace a
call to order 125 grans of heroin fromAl cantara, others established
surveill ance at 214 H gh Street. Soon after the call was pl aced, they
sawtwo nal es | eave 214 Hi gh Street and enter a green vehicle infront
of the building. Agents approached the vehicl e and asked t he nal es for
identification; they showed Floridadriver's |icenses whichindicated

t heir nanes were Juan Castill o and Fel i x Santana. Juan Castill o | ooked

6 We assunme for the purpose of the materiality discussion
t hat no inculpatory force attaches to the discovery of the
baggi e on the beam
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i ke someone of I ndian descent. They claimedto live onthe first
fl oor apartnment, but when they were escorted there, the resident of the
first floor apartnent stated that neither manlived there. Instead, he
saidthat thetwo nenlived on the second fl oor wi th Ranon and Dani el
(an alias for appellant Castillo), further confirm ng Rosario's
statenments. Mreover, these confirnmed detail s about a green car, an
| ndi an-1 ooki ng mal e, and t he resi dency of Ranon Al cantarain the second
fl oor apartnment with Dani el and t he | ndi an-1 ooking male, were all in
t he context of Rosario's call to Al cantara ordering 125 grans of
heroi n. Hence, the magi strate had an anpl e basi s for a probabl e cause
findi ng that woul d have been unaffected by a di sclosureinRivet's
affidavit that the baggieinthe basenent fieldtested negative for
heroi n and cocai ne.
2. The Flight

We are simlarly uninpressed by the materiality of the
om ssion that Castillo and Al cantara only ran fromt he second fl oor
apartment after the police knocked down the door. Castillo' s theoryis
t hat the di scl osure of this additional fact tothe nagi strate would
have underm ned t he i nference of guilt fromthe flight in favor of an
inference of fear. Underlyingthistheoryisthe prem sethat Castillo
and Al cant ara m ght have bel i eved t hat t he door was bei ng knocked down
by nmenaci ng strangers. Yet the governnent argues persuasively that this
prem seis untenableinlight of all the surrounding circunstances: the

pol i ce had surrounded t he buil di ng before Castillo fl ed, had knocked on
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t he door on two separat e occasi ons, identifyingthensel ves as policein
bot h Engl i sh and Spani sh, and had arrested two persons i n pl ai n si ght
on t he si dewal k bel owt he apartnment. |f anything, the governnent says,
t he disclosure of all this detail in R vet's affidavit woul d have
strengt hened, not weakened, the inference of guilt fromflight. W

agree. Again, there were no material om ssions fromthe affidavit.

Affirned.
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